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NATURE OF ACTION 

1. It has come to the attention of the current Board of Supervisors for the 

County of Orange that a resolution adopted by a prior Board violates the California 

Constitution. 

2. In December 2001, on the recommendation of then-Sheriff Michael S. 

Carona, the prior Board purported to commit the County to a $100 million long-term 

liability (that has since grown to approximately $187 million) for extra pension 

benefits for services rendered years earlier, and in some cases decades earlier, by 

public safety personnel such as deputy sheriffs.  The Board awarded these extra 

benefits in 2001 notwithstanding that the employees receiving the benefits had already 

been paid in full for their services in accordance with the terms of their contracts.  

Unless corrected by this Court, the burden of this hundred-million-dollar giveaway 

will continue to be borne by Orange County taxpayers far into the future. 

3. Consistent with the oaths they have sworn to uphold the California 

Constitution, the current Board of Supervisors has authorized this litigation, which is 

now brought to correct two separate, independent constitutional violations.  First, the 

County’s citizens were never given the opportunity to vote to approve the 2001 

pension benefit giveaway.  The prior Board’s award of additional pension benefits to 

be paid out into the indefinite future using future tax revenues therefore violated the 

California Constitution’s limitations on incurring County debt to be funded by future-

year taxes.  Second, the prior Board’s action amounted to an award of extra 

compensation for work already completed on the public’s behalf.  As such, it violated 

the California Constitution’s limitations on granting extra pay for completed work to 

incumbent public employees. 

4. In accordance with the Board of Supervisors’ responsibilities to uphold 

the law and protect the interests of County taxpayers, this case is brought for 

declaratory and injunctive relief.  It is being brought on the County’s behalf in order to 
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obtain judicial recognition and correction of both constitutional violations described 

above. 

PARTIES 

A. Plaintiff 

5. Plaintiff, the County of Orange, California, is a political subdivision of 

the State of California located in southern California with 34 incorporated cities, 

stretching from La Habra to San Clemente.  The County, which was incorporated in 

1889, covers 798.3 square miles and has a current population of over 3 million 

residents. 

6. The Board of Supervisors of Orange County (the “Board of Supervisors”) 

oversees the management of the County government.  The Board’s offices are located 

in the Hall of Administration at Santa Ana Boulevard and Broadway in Santa Ana.  Its 

mailing address is 333 W. Santa Ana Boulevard, Santa Ana, California  92701. 

7. The Board of Supervisors is composed of five elected officials 

representing the five Supervisorial Districts of Orange County.  Each district elects a 

Supervisor to a four-year term, and each Supervisor is permitted to serve for up to two 

full terms.  The current Board of Supervisors includes: Janet Nguyen (First District), 

John M.W. Moorlach (Second District), Bill Campbell (Third District), Chris Norby 

(Fourth District), and Patricia C. Bates (Fifth District).  On January 8, 2008, 

Supervisor John M.W. Moorlach was elected the Chairman of the Board of 

Supervisors; on that same date, Supervisor Patricia C. Bates was elected the Vice 

Chair of the Board of Supervisors. 

8. The Board of Supervisors’ overarching mission is to make Orange 

County a safe, healthy, and fulfilling place to live, work, and play, today and for 

generations to come, by providing outstanding, cost-effective regional public services.  

As authorized under California law, the Board of Supervisors functions as both a 

legislative and executive body.  Its legislative duties include adopting ordinances, 
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resolutions, and minutes within limits prescribed by California law.  Its executive 

duties include establishing policy, approving the annual budget, approving contracts 

for projects and services, and conducting public hearings on land-use and other 

matters. 

9. Supervisors Nguyen, Moorlach, Campbell, Norby, and Bates have all 

sworn an oath to uphold the California Constitution. 
B. Defendants 

10. Defendant, Board of Retirement of the Orange County Employees 

Retirement System (the “Retirement Board”), is the nine-member governing body of 

the Orange County Employees Retirement System (“OCERS”).  OCERS is a public 

entity that administers the Orange County retirement system.  See Cal. Govt. Code § 

31550.  The “members” of OCERS, are persons who are in line to be paid benefits by 

OCERS, typically upon retirement, and are employees of the County and certain 

public districts situated within Orange County that have elected to participate in 

OCERS.  OCERS offices are located at 2223 Wellington Avenue, Santa Ana, 

California, 92701. 

11. At all times relevant to this action, OCERS was and is a public retirement 

system operating under the provisions of the County Employees Retirement Law of 

1937 (“CERL”), as codified in Government Code section 31450 et seq.  OCERS is an 

independent legal entity separate and apart from Orange County and its government. 

12. OCERS has made public statements regarding the County’s questions 

regarding the constitutionality of the benefit award at issue in this case.  Specifically 

referring to the retroactive benefits now being challenged in this lawsuit, OCERS has 

stated publicly that it will continue “to pay statutory benefits unless ordered otherwise 

by a court with due authority or there is a relevant change in the state law relating to 

the payment of benefits.”  See OCERS Website (“3%@50” Safety Members 

Information, available at http://www.ocers.org/member information/ 

safetymembersinformation.htm). 
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C. Association of Orange County Deputy Sheriffs 

13. Although this case for declaratory and injunctive relief is brought solely 

by the County and solely against OCERS, its outcome will affect retired County 

deputy sheriffs and taxpayers. 

14. The County does not object to the participation in this litigation of 

appropriate representatives of the affected active-duty and retired peace officers from 

the County, specifically the Association of Orange County Deputy Sheriffs 

(“AOCDS”).  AOCDS is the exclusive representative body of the 1800 fully sworn 

deputies, investigators, and sergeants of the Orange County Sheriff’s Department and 

the District Attorney’s Bureau of Investigations.  Its offices are located at 1314 West 

5th Street, Santa Ana, California,  92703. 

15. Because of the potential of AOCDS seeking intervention in this case, the 

County will respectfully suggest that the Court hold a status conference in advance of 

issuing any significant substantive or procedural order in this case. 

JURISDICTION 

16. Section 1085 of the California Code of Civil Procedure provides for 

review in this Court of actions by governmental agencies and officers to determine 

whether those actions are inconsistent with or otherwise contrary to law. 

17. Under section 1060 of the California Code of Civil Procedure, this Court 

may make a binding declaration of the parties’ rights and duties, and the declaration 

shall have the force of a final judgment.  In addition, sections 525 and 526 of the 

California Code of Civil Procedure provide that the Court may award an injunction 

when it appears the plaintiff is entitled to the relief sought. 

18. Accordingly, and based on the facts stated in this complaint, this Court 

has jurisdiction to grant declaratory and injunctive relief, and authority to issue a writ 

of mandate on the causes of action presented here. 
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VENUE 

19. Venue in this Court is proper under section 395 of the California Code of 

Civil Procedure. 

RELEVANT CONSTITUTIONAL PROVISIONS 

20. The California Constitution, like the federal Constitution, is designed to 

enshrine foundational and enduring principles of transparent and accountable 

governance. 

21. California’s Constitution includes public finance provisions directed at 

improving transparency in democratic government and, hence, accountability to the 

people.  Two constitutional provisions are most relevant to this case: (1) a prohibition 

on unapproved debt (the “debt-limit provision”); and (2) a prohibition against granting 

extra compensation to current public employees for service those employees have 

previously rendered (the “extra compensation provision”). 

California’s Constitution Prohibits 
Burdening Future Taxpayers With Unapproved Debt 

22. California’s Constitution includes a “balanced budget” requirement 

designed to impose fiscal discipline on public officials by preventing them from 

incurring debts today at the expense of taxpayers tomorrow. 

23. Article XVI, Section 18(a) of the Constitution requires a two-thirds vote 

of the electorate before a County may incur certain liabilities.  Article XVI, Section 

18(a) states in relevant part: “[n]o County … shall incur any indebtedness or liability 

in any manner or for any purpose exceeding in any year the income and revenue 

provided for such year, without the assent of two-thirds of the voters of the public 

entity voting at an election to be held for that purpose.” 

24. Article XVI, Section 1 of the Constitution imposes a related debt 

limitation on the Legislature.  Article XVI, Section 1 provides, with certain specified 
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exceptions, that the “Legislature shall not, in any manner create any debt or debts, 

liability or liabilities, which shall, singly or in the aggregate with any previous debts 

or liabilities, exceed the sum of three hundred thousand dollars ($300,000) ….” 

25. The Constitution’s drafters designed the local debt-limit provision of 

Article XVI, Section 18(a) to put significant, legally enforceable limitations on the 

practice of local government incurring liabilities in excess of current-year income and 

revenues.  The provision therefore prohibits counties and other subunits of local 

government from creating a floating indebtedness that has to be repaid from the 

income and revenues of future years.  Consistent with this goal, the debt-limit 

provision establishes the “pay as you go” principle as a cardinal rule of municipal 

finance. 

26. The constitutional debt-limit provision serves two critical functions.  

First, the provision enhances political transparency and accountability by ensuring 

that the actual cost of government in a given year is closely related to tax revenue 

available for that same year.  This alignment of current taxes and current expenditures 

means County citizens are able to make informed judgments on the performance of 

their government officials simply by comparing the taxes they pay to the public 

services they receive in return. 

27. Second, and of equal importance, in a form of government that strives to 

be of, by, and for the people, the constitutional debt-limit provision gives “the people” 

the ultimate power to approve or reject projects requiring long-term funding from 

future-year taxes.  This requirement of voter approval by a super-majority protects 

against insider dealing to benefit favored constituencies.  Requiring County 

government to gain voter approval — after explaining why a given expenditure 

justifies assuming a burden on taxes to be collected in future years — also facilitates 

governmental transparency and accountability.  Without the constitutional debt-limit 

provision, public officials might in many cases impose long-term debt burdens on 

local citizens without ever truly facing the voters, simply by imposing burdens to be 
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funded by tax collections set to occur long after the responsible officials leave office. 

28. The practical functioning of the debt-limit provision is straightforward.  

As a general rule, subject to certain exceptions, each year’s income and revenue must 

pay for expenditures made and liabilities incurred during that same year.  As a general 

matter, then, no indebtedness incurred in one year can be paid out of the revenue of 

any future year, unless two-thirds of the voters cast their ballots to approve imposing 

that indebtedness on future taxpayers. 

29. For constitutional purposes under the debt-limit provisions, the amount of 

an indebtedness or liability is measured at the time the debt is incurred.  A debt or 

liability therefore violates the debt-limit provision if the amount of the liability 

incurred exceeds the amount of unappropriated revenues available for the year in 

which the debt or liability is incurred. 

30. Notwithstanding the debt limit, local government officials have the 

ability to choose between competing expenditures that fall within available income 

and revenue for a given year.  But where a given liability would exceed the available 

unappropriated revenues for that year, thus burdening future taxpayers, local 

government officials must reallocate their expenditures of current tax revenues in 

order to meet that liability— or, alternatively, obtain the support of two-thirds of the 

electorate. 

31. The requirements of the debt-limit provision are clear and the language 

admits of only one interpretation: the provision generally confines municipal 

expenditures for each year to the income and revenue of that year, except where the 

voters assent by a two-thirds majority. 

California’s Constitution Prohibits Granting 
Extra Compensation To Favored Public Employees 

32. California’s Constitution includes provisions prohibiting government 

from granting “extra compensation” to any “public employee” for service that already 

has been rendered. 
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33. Article XI, Section 10(a) of the Constitution provides, in relevant part, 

that a “local government body may not grant extra compensation or extra allowance to 

a public officer, public employee, or contractor after service has been rendered or a 

contract has been entered into and performed in whole or in part.” 

34. Similarly, Article IV, Section 17 of the California Constitution makes 

clear that the state legislature has no power to nullify this constitutional limitation by 

authorizing extra compensation that would otherwise be prohibited: “The Legislature 

has no power to grant, or to authorize a city, county, or other public body to grant, 

extra compensation or extra allowance to a public officer, public employee, or 

contractor after service has been rendered or a contract has been entered into and 

performed in whole or in part ….” 

35. A public officer may only collect and retain such compensation as was 

specifically provided by pre-existing law.  Payments are considered “extra 

compensation” if the payments are not specifically authorized by a statute, rule, or 

contract already in effect at the time the work is performed or the benefits are earned.  

Statutes or contracts relating to such compensation are strictly construed in favor of 

the government. 

36. As interpreted by the California courts, the constitutional prohibition of 

extra compensation does not bar all increases in compensation for public service.  

Most importantly, the prohibition on extra compensation does not prevent government 

from providing enhanced compensation or extra benefits to current employees for 

services to be rendered in future years.  As interpreted by the Courts, Article XI, 

Section 10(a) also does not bar local governments from increasing pension benefits 

payable to former public employees, including former employees who are retired and 

drawing a public pension.  But what the Constitution does prohibit is retroactively 

increasing benefits to current employees for past services. 

37. This distinction — between, on one hand, respecting and preserving the 

rights of former employees and, on the other hand, preventing the provision of 
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retroactive benefits to current employees — is of critical importance.  The California 

Constitution thus quite understandably distinguishes between a current “public officer, 

public employee, or contractor” and a person who formerly may have held such a 

status.  Most importantly, there are much greater risks that current officers, 

employees, and contractors will be able to bring pressures to bear (such as threatened 

work slowdowns or stoppages or other instances of withholding of services) in order 

to encourage local government officials to provide retroactive, unearned benefits and 

other forms of favored treatment.  To the County’s knowledge, the California courts 

have never approved a retroactive giveaway to incumbent public employees. 

GENERAL ALLEGATIONS 

Orange County’s Pension Benefit System 

38. The County Employees Retirement Law (“CERL”) regulates the manner 

in which Orange County provides retirement benefits to its employees.  See Govt. 

Code § 31450 et seq. 

39. The Orange County Employees Retirement System (“OCERS”) is an 

independent entity that administers the County’s retirement system.  See Govt. Code 

§ 31550.  Most County employees become members of OCERS in the first month 

after they begin employment. 

40. As a general matter, the County has the discretion to determine the 

benefit levels to be provided to the members of its retirement system.  Each of the 

approved benefit levels under the CERL is set forth in a separate California 

Government Code section that includes a list of retirement ages with corresponding 

fractions, and describes how an employee’s retirement allowance is to be calculated.  

See Govt. Code §§ 31676.1-31676.19.  A retiring employee’s pension benefit under 

CERL depends on the statutory fraction amount, along with the employee’s retirement 

age, years of qualified service, and the relevant level of annual compensation to be 
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used in computing the pension.  Id. 

41. Retirement benefits are generally funded in the year they are earned 

through a mix of County and employee contributions to the retirement fund.  See 

Govt. Code § 31453.5.  As a general matter, the County is obliged to fund retirement 

benefits earned in a given year through some combination of employer and employee 

contributions made during that same year.  Section 31580 of CERL requires the 

County to “appropriate annually” the funds “necessary to defray the entire expense of 

administration of the retirement system.”  Govt. Code § 31580. 

42. Normal cost contributions are set on an actuarial basis at least every three 

years to cover the anticipated costs of pension benefits provided to County employees.  

See Govt. Code § 31453.  The purpose of actuarially determining normal cost 

contributions on a periodic basis is to ensure that benefits are fully funded. 

43. Because State law generally requires that pension benefits be funded in 

the year in which they are earned, unfunded liabilities should ordinarily occur due to 

variances between actual events and actuarial and other assumptions and predictions 

concerning factors that underpin the determination of the amount of money that 

employers and employees need to contribute in order to meet pension obligations.  For 

instance, unfunded actuarial liabilities might occur due to inaccurate assumptions 

about retirement patterns or predictions as to investment returns. 

44. In contrast, as described below in more detail, the genesis of the 

unfunded liabilities at issue in this case was a decision by a former Board of 

Supervisors to incur a large, additional, discretionary, multi-year liability without 

seeking, let alone obtaining, voter approval. 

45. If an unfunded liability does occur, the County is obliged to close the 

funding gap by making additional contributions to OCERS in addition to the “normal 

contributions” to provide monies to fund benefits earned in current years of service.  

See Govt. Code § 31580.  These unfunded liabilities must, by law, be eliminated by 

extra contributions that “amortize” the liabilities over “a period not to exceed 30 
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years.”  Govt. Code § 31453.5.  In fact, OCERS has chosen an amortization period of 

30 years with respect to the “3% at 50” pension benefit enhancement. 

46. In short, unfunded liabilities are generally supposed to result only from 

external forces beyond the control of OCERS, such as unexpected changes in patterns 

of deaths, retirements, investment returns, and the like.  Unfunded liabilities generally 

are not supposed to arise from political decisions. 

47. To the extent that pension obligations are lawfully incurred, they become 

legally binding obligations of the County.  Section 31586 of CERL states that any and 

“[a]ll payments of the county or of any district into the retirement fund … are an 

obligation of the county.”  Govt. Code § 31586.  In addition, section 31584 of CERL 

provides that if Board of Supervisors “fails or neglects to make the appropriations, the 

county auditor shall transfer from any money available in any fund in the county 

treasury the sums” necessary to make up the shortfall.  Govt. Code § 31584 (if the 

Board of Supervisors fails to make the appropriations, the county auditor must transfer 

the money from the county treasury). 

48. Accordingly, all lawfully incurred pension obligations are subject to 

being funded through County contributions to OCERS made, if necessary, by 

operation of law and without any need for an appropriation or other affirmative act by 

the County Board of Supervisors. 

Sheriff Carona Recommends Additional Pension Benefits 

49. As of December 31, 2000, the Orange County Retirement System was 

fully-funded.  In fact, it was funded at approximately 103.74% and 94.69% for the 

years ending December 31, 2000, and 2001, respectively.  (A copy of excerpts from 

OCERS’ Comprehensive Annual Financial Report for the year ended December 31, 

2002, is attached this Complaint as Exhibit A.) 

50. At that time, there was no uncertainty as to the rate at which pension 

benefits accrued for work performed.  To the contrary, the rate at which benefits 
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accrued was defined by statute.  See  Govt. Code §§ 31664. 

51. Members of the Association of Orange County Deputy Sheriffs 

(“AOCDS”) therefore accepted and maintained employment with the understanding 

that they had accrued pension benefits for prior years of service, and would continue 

to accrue benefits for future years of service, at 2% of annual compensation, 

multiplied by the number of years of service for members who retired at age 50 or 

over (“2% at 50”). 

52. These understandings were confirmed by the then-applicable 

Memorandum of Understanding (“MOU”) between the County and AOCDS, which 

had been executed in October 1999.  (A copy of excerpts from the 1999 Memorandum 

of Understanding is attached to this Complaint as Exhibit B.) 

53. The MOU made clear that members of AOCDS were entitled to receive a 

retirement allowance of 2% of annual compensation, multiplied by the number of 

years of service for members who retired at age 50 or over (“2% at 50”).  Under the 

MOU, members made employee contributions into the retirement plan, and the 

County made contributions to the plan, based on the “2% at 50” formula. 

54. In May 2001, even though the current AOCDS MOU with the County 

was not due to expire until October 2002, AOCDS formally requested to reopen 

contract negotiations and proposed retroactively increasing retirement benefits using 

the 3% at 50 formula.  In particular, then-Sheriff Carona recommended that the 

County implement a retroactive pension increase for the benefit of current deputy 

sheriffs. 

Actuarial Analysis of Various Potential 
Enhancements to Pension Benefits 

55. Around this same time, OCERS retained Towers Perrin, an actuarial 

consulting firm, to analyze different potential changes to the County’s pension benefit 

system.  See, e.g., Towers Perrin, Results of AB 1937 Analysis (Nov. 2, 2000) (A 

copy of the Towers Perrin Report is attached as Exhibit C.) 
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56. In a report provided to OCERS, and at OCERS direction, Towers Perrin 

considered various options for increasing pension benefits.  For example, Towers 

Perrin calculated the change in employer and member contributions if the benefits 

under the “3% at 50” formula were adopted.  The impact was analyzed by Towers 

Perrin in “two pieces: a two percent of pay benefit for service up to the effective date” 

of any change in benefits, and “a three percent of pay benefit for service on and after 

the effective date.” 

57. Similarly, Towers Perrin calculated the expected employer and member 

contributions in the event employee contributions to the retirement plan were 

increased enough to fund entirely “a three percent of pay benefit” for service both on 

and before the effective date. 

58. In addition, Towers Perrin calculated the expected change in employer 

and member contributions based on “a 2.7 percent of pay benefit” with eligibility for 

retirement with full benefits at 55 years of age. 

59. In short, as the County deliberated over whether to increase retirement 

benefits in late 2001, it had several options before it.  The County could have adopted 

a benefit increase that did not include a retroactive component awarding increased 

benefits for years of service already completed; or it could have adopted a benefit 

increase including a retroactive component that would be paid for exclusively by the 

members of AOCDS; or it could have adopted the smaller retroactive benefit increase 

associated with the “2.7 percent at 55” option and then paid the entire added cost of 

that benefit by an immediate appropriation to OCERS equal to the amount of the 

immediate benefit liability. 

60. In the actual event, however, the County chose none of these alternatives.  

It chose instead another option altogether.  This option, analyzed by the Towers Perrin 

report, involved increasing retirement benefits to 3% of annual compensation, 

multiplied by the number of total years of service for members who retired at age 50 

or over (“3% at 50”); applying that increase to past years of service; and imposing the 
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cost of that increase almost exclusively on tax revenues to be paid by taxpayers in 

future years. 

61. Specifically, the Towers Perrin report showed that a change in benefits to 

“3 percent at 50” applied retroactively to all years of service (both past and future), 

with the shortfall in member contributions paid by the County, would create an 

increase in actuarial accrued liability of between approximately $99 million and $100 

million, as compared to a decrease in liability of between $4 million and $6 million if 

the change in formula were applied only prospectively to future service. 

62. The Towers Perrin report thus showed that the immediate additional 

liability to the County created by the benefit enhancement for past service would 

equal roughly $100 million. 

Resolution No. 01-410 

63. On December 4, 2001, the then-current (now former) members of the 

Orange County Board of Supervisors voted to adopt Orange County Resolution No. 

01-410.  (A copy of Resolution No. 01-410 is attached as Exhibit D.)  Resolution No. 

01-410 took effect by its terms on June 28, 2002 — two days before the end of the 

County’s 2002 fiscal year.  Resolution No. 01-410 amended the MOU so as to provide 

AOCDS members with increased retirement benefits of 3% at 50 for “all years of 

service;” that is, to provide increased benefits for both past and future work performed 

by AOCDS members.  

64. Significantly, former members of AOCDS — that is, members who had 

retired on or before June 27, 2002 — did not receive any increase in pension benefits 

as a result of Resolution No. 01-410.  Instead, the enhanced benefits provided by 

Resolution 01-410 were limited to the current and newly hired deputy sheriff 

members; that is, members retiring on or after June 28, 2002. 

65. Even though the enhanced “3% at 50” benefit purported to apply 

retroactively for “all years of service,” as of Resolution No. 01-410’s June 28, 2002 
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effective date, no employee arrears contributions have been collected by OCERS to 

cover the retroactive portion of Resolution No.01-410’s benefit increase. 

66. In particular, Government Code § 31678.2(b) gives the County the 

authority (with AOCDS agreement) to require members of AOCDS “to pay all or part 

of the contributions by a member or employer, or both” to fund an enhanced benefit, 

including requiring members to make “arrears” contributions for pension benefits 

awarded for years of service already completed.  Despite this statutory authorization, 

Resolution No. 01-410 did not provide for the collection of “arrears” contributions 

from AOCDS members to fund the retroactive portion of the “3% at 50” benefit.  

Instead, as further described below, the only additional employee contribution made in 

connection with the benefit increase was a comparatively small, short-term 

contribution that did not change its essential nature as a giveaway to incumbent 

employees. 

67. Hence, at the moment it adopted Resolution No. 01-410, the County 

incurred an unfunded debt or liability.  In particular, the adoption of Resolution No. 

01-410 created a liability because it gave rise to an obligation that, if constitutionally 

incurred, was binding.  Likewise, this liability was unfunded, because at the time the 

liability was incurred, the events giving rise to the retroactive portion of the benefit 

increase (past services performed by current members of AOCDS) had already 

occurred and no funds to offset the liability had been collected. 

68. The County did not seek — much less obtain — voter approval for the 

debt or liability incurred as a result of the retroactive portion of the benefit increase 

authorized by Resolution No. 01-410. 

The Effect of Resolution No. 01-410 

69. Consultants retained by OCERS calculated the immediate debt or 

liability incurred due to the retroactive benefit increase to be in excess of $99 million.  

See Towers Perrin, Results of AB 1937 Analysis, at 12 (Nov. 2 2000); see also Letter 
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from John E Bartel, Bartel Associates, LLC to Robert J. Franz, County of Orange 

(July 20, 2007) (A copy of the July 20, 2007 letter is attached as Exhibit E.) 

70. The County’s unappropriated revenue for fiscal year 2002 — the year in 

which this debt or liability was incurred — totaled less than $99 million.  See 

Statement of Revenues and Expenditures for Year Ended 6/30/2002 (showing that 

excess revenues over expenses were approximately $48.5 million, and that excess 

revenues after interdepartmental transfers were approximately $29 million). 

71. The immediate debt or liability incurred due to the retroactive benefit 

increase thus exceeded the available unappropriated revenues for the year. 

72. The cost of the retroactive portion of the “3% at 50” enhancement was 

not borne by beneficiaries of this enhancement.  No individual member was required 

to do, or forgo, anything that might provide offsetting benefits to the County in order 

to obtain the enhanced retroactive benefits.  Instead, the retroactive portion of the 

benefit enhancement was based on past services already performed.  In short, no 

adequate consideration was provided by AOCDS members for the retroactive portion 

of the “3% at 50” benefit enhancement. 

73. An amended MOU, executed by the County and AOCDS in October 

2001, did provide that the affected employees would contribute 1.78% of pay to 

reduce the cost to the County of implementing the “3% at 50” benefit increase.  But 

this increase was effective only from June 28, 2002, through October 17, 2003, at 

which point the increased deferral was removed. 

74. This comparatively small, short-term contribution did not change the 

essential nature of the benefit increase.  In particular, these incremental, short-term 

contributions did not — and were not designed to — pay for the cost of the immediate 

$99 million liability incurred from the retroactive benefit enhancement.  Instead, the 

contributions were intended to cover only part of the “short term cost of 

approximately 6 million dollars” associated with increased pay-outs.  See AOCDS, 

Notice of 3% @ 50 Agreement (Oct. 17, 2001) (A copy of the AOCDS Notice is 
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attached as Exhibit F.) 

75. The financial condition of the County — and of OCERS — suffered 

significantly as the County took on additional unfunded pension liabilities.  Although 

OCERS had been regarded as fully funded in June 2001, only four years later some 

observers were claiming that OCERS’s future benefit costs greatly exceeded its 

abilities to meet those obligations, given its assets and expected revenues.  See, e.g., 

Martin Wisckol, County could face $1 billion in unseen pension costs, Orange County 

Register, June 17, 2005, available at http://www.ocregister.com/ocr/sections/breaking 

_news/article_564522.php. 

Sheriff Carona Advocates In Favor Of Retroactive Benefits 

76. In an effort to justify awarding retroactive benefits to be paid for by 

future taxpayers, then-Sheriff Carona contended that his department had the money to 

cover the enhanced benefits.  See The Facts of 3@ 50, created by Michael S. Carona 

(Sept. 18, 2007) (A copy of this presentation is attached as Exhibit G.)  In particular, 

then-Sheriff Carona pointed to certain short-term funding sources that could be tapped 

to offset the cost of the increased benefit in its initial months.  See id.  But these 

contentions overlooked that out-of-pocket payments attributable to the new liability 

were expected to grow over time as more deputies retired, and that no dedicated 

revenue stream or dedicated pot of money would be set aside to cover these retirement 

costs in future years.  In short, nothing said at the time Resolution No. 01-410 was 

adopted addressed or contradicted the simple fact that the Resolution’s adoption 

would impose a massive, unfunded, nine-figure liability on future taxpayers. 

The Segal Report Commissioned By OCERS 

77. Beginning October 18, 2003, and continuing through the present, the 

obligation of paying the unfunded liability has ultimately fallen, by operation of law 

under Government Code § 31584, exclusively on the County General Fund.  The 

liability has been rolled into the overall liability of OCERS, which is amortized over a 
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30-year period. 

78. In 2007, OCERS retained The Segal Company, an actuarial consulting 

firm, to evaluate “the liability impact of the past service portion (i.e., pre June 28, 

2002) of the 3% at 50 benefit improvement granted in 2002.  See Letter from The 

Segal Company to Julie Wyne, OCERS (Sept. 6, 2007) (A copy of the Segal letter is 

attached as Exhibit H.)  

79. The Segal Company calculated that, as of October 1, 2007, the amount 

needed to “pay off” the cost of this retroactive past service benefit is approximately 

$187 million. 

80. Unless enjoined by this Court from making further contributions to 

OCERS to pay for this unfunded liability, the County will continue paying for this 

unfunded liability using tax revenues assessed and received long after the 2001 

adoption of Resolution No. 01-410.  Unless an injunction issues, County Supervisors 

and taxpayers, none of whom had an opportunity to vote for or against Resolution No. 

01-410, will be forced to fund these large payments to OCERS far into the future until 

the entire unfunded pension liability is satisfied. 

Resolution No. 08-005 

81. On January 29, 2008, the current Board of Supervisors voted to approve 

Resolution No. 08-005, reflecting its determination that the retroactive compensation 

awarded by Resolution No. 01-410 to Orange County peace officers was 

unconstitutional at the time of its adoption and remains unconstitutional today.  (A 

copy of Resolution No. 08-005 is attached as Exhibit I.) 

82. Resolution No. 08-005 stated that the investigation conducted on behalf 

of the current Board of Supervisors, “ascertained that the County of Orange has 

incurred a large additional liability that The Segal Company, actuarial consultants 

retained by the Orange County Employees Retirement System (“OCERS”), estimated 

as totaling some $187 million as of September 2007, as a result of the retroactive 
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compensation awarded by Resolution No. 01-410.” 

83. Resolution No. 08-005 directed counsel for County (1) to file a complaint 

seeking declaratory and injunctive relief against OCERS as a single named defendant; 

(2) not object to the participation in this litigation by appropriate representatives of the 

affected active-duty and retired peace officers, including the AOCDS; (3) recommend 

to the Court that the Court appoint a special master to provide added protection 

against the occurrence of computational or other errors in any re-computation of 

benefits to be prospectively paid by OCERS to those active-duty and retired peace 

officers affected by the litigation; and (4) not seek the repayment or any other 

recovery of monies paid out by OCERS to retired peace officers and received by those 

peace officers prior to an initial judicial declaration of the constitutional invalidity of 

the challenged portions of Resolution No. 01-410. 

FIRST CAUSE OF ACTION 

(Declaratory and Injunctive Relief) 

VIOLATION OF ARTICLE XVI, SECTION 18(a) OF THE CALIFORNIA 
CONSTITUTION (THE CONSTITUTIONAL DEBT LIMIT) 

84. The County re-alleges and incorporates by reference the allegations of 

paragraphs 1 through 83 of this complaint as if fully set forth herein. 

85. The former Board of Supervisors’ adoption and implementation of 

Resolution No. 01-410 violates the constitutional debt-limit provision set forth in 

Article XVI, Section 18 of the California Constitution. 

86. Specifically, the retroactive portion of the “3% at 50” benefit 

enhancement created what, if constitutional, would be a legally enforceable debt or 

liability in excess of $99 million.  This liability was incurred immediately — rather 

than at some point in the future — because the events giving rise to the retroactive 

portion of the benefit increase (past services performed by AOCDS members) had 

already occurred. 
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87. The County failed to obtain voter approval for this debt or liability, as 

required by Article XVI, Section 18 of the California Constitution. 

88. The County failed to take the available actions necessary to prevent the 

retroactive benefit increase from burdening future taxpayers by failing to provide for 

funding the liability out of some combination of current County contributions to 

OCERS and future employee-only OCERS contributions. 

89. To the contrary, the County has paid this debt or liability in whole or in 

part with tax revenues assessed and received in subsequent years.  In these years, the 

obligation of paying the unfunded liability has fallen primarily or entirely on the 

County General Fund. 

90. Although lacking voter approval, the immediate debt or liability due to 

the retroactive portion of the pension benefit increase arising from Resolution No. 01-

410 exceeded the available unappropriated funds for the year in which it was incurred. 

91. The constitutional debt limit is currently being violated through the 

collection by OCERS of large amounts of County money needed to fund the 

retroactive portion of the benefit enhancement.  To remedy this constitutional 

violation, the County seeks a declaratory judgment that the retroactive portion of the 

“3% at 50” benefit enhancement violates the constitutional debt limit and is therefore 

void. 

92. The County further requests injunctive relief prohibiting OCERS from 

continuing to collect and distribute to retirees the County monies that are currently 

funding the retroactive portion of the enhanced benefit formula.  In particular, the 

County is entitled to injunctive relief prohibiting (1) OCERS from collecting further 

County contributions to fund the retroactive portion of the benefit enhancement, and 

(2) OCERS from continuing to pay the retroactive portion of the benefit to retired 

AOCDS members. 
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SECOND CAUSE OF ACTION 

(Declaratory and Injunctive Relief) 

VIOLATION OF 
ARTICLE XI, SECTION 10 OF THE CALIFORNIA CONSTITUTION 

(THE CONSTITUTIONAL PROHIBITION ON EXTRA COMPENSATION) 

93. The County re-alleges and incorporates by reference the allegations of 

paragraphs 1 through 92 of this complaint as if fully set forth herein. 

94. The former Board of Supervisors’ adoption and implementation of 

Resolution No. 01-410 violates the constitutional prohibition on extra compensation 

set forth in Article XI, Section 10 of the California Constitution. 

95. The retroactive portion of the “3% at 50” benefit enhancement grants 

extra compensation to public employees “after service has been rendered or a contract 

has been entered into and performed in whole or in part,” in violation of Article XI, 

Section 10 of the California Constitution. 

96. The additional compensation in the form of purportedly vested pension 

rights was not authorized by any statute, rule, or contract already in effect at the time 

the relevant work was performed by members of AOCDS. 

97. Members of the AOCDS accepted and maintained employment with the 

understanding that they would accrue pension benefits at “2% at 50.”  No adequate 

consideration was provided by AOCDS members for the retroactive portion of the 

“3% at 50” benefit enhancement. 

98. The constitutional prohibition on “extra compensation” is currently being 

violated through the payment of the retroactive benefit enhancement to members of 

AOCDS.  The County therefore requests a declaratory judgment that the retroactive 

portion of the “3% at 50” benefit enhancement violates the prohibition on “extra 

compensation” and is void. 

99. The County further requests injunctive relief prohibiting OCERS from 

continuing to collect and distribute to retirees the County monies that are currently 
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funding the retroactive portion of the enhanced benefit formula.  In particular, the 

County is entitled to injunctive relief prohibiting (1) OCERS from collecting further 

County contributions to fund the retroactive portion of the benefit enhancement, and 

(2) OCERS from continuing to pay the retroactive portion of the benefit to retired 

AOCDS members. 
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PRAYER FOR RELIEF 

WHEREFORE, for the foregoing reasons, Orange County respectfully requests 

that the Court enter the following relief: 

1. A declaratory judgment, under section 1060 of the California Code of 

Civil Procedure, that the retroactive portion of the “3% at 50” benefit enhancement 

violates the constitutional debt limit of Article XVI, Section 18 of the California 

Constitution and is therefore void; 

2. A declaratory judgment, under section 1060 of the California Code of 

Civil Procedure, that the retroactive portion of the “3% at 50” benefit enhancement 

violates the constitutional prohibition on “extra compensation” of Article XI, Section 

10 of the California Constitution and is therefore void;  

3. A permanent injunction prohibiting OCERS from (1) collecting further 

contributions to fund the retroactive portion of the “3% at 50” benefit enhancement, 

and (2) continuing to pay that portion to retired member of AOCDS; 

4. The appointment of a special master to make an accounting of the 

payments due to individual members of the AOCDS, and to provide added protection 

against the occurrence of computational or other errors in any re-computation of 

benefits to be prospectively paid by OCERS to those active-duty and retired peace 

officers affected by this litigation; and 

5. Such other and further relief available that may be considered appropriate 

under the circumstances and to which Orange County is entitled. 
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DATED:  February 1, 2008 

 
 
 
 
 
 
 
 
 
 
 
 
Robert R. Gasaway 
(Pro Hac Vice Application To Be Filed) 
rgasaway@kirkland.com 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W., Suite 1200 
Washington, D.C.  20005 
Telephone:  (202) 879-5000 
Facsimile:  (202) 879-5200 

KIRKLAND & ELLIS LLP 

 

 

By: _______/S/_________________ 
 C. Robert Boldt 
 
Attorneys for Plaintiff 
COUNTY OF ORANGE 
 
 
 
C. Robert Boldt (State Bar No. 180136) 
rboldt @kirkland.com 
Beth M. Weinstein (State Bar No. 252334)
bweinstein@kirkland.com 
KIRKLAND & ELLIS LLP 
777 South Figueroa Street 
Los Angeles, California 90017-5800 
Telephone:  (213) 680-8400 
Facsimile:  (213) 680-8500 

 























































































































  
 

 
Exhibit I 



RESOLUTION OF THE BOARD OF SUPERVISORS OF
ORANGE COUNTY, CALIFORNIA

January 29, 2008

WHEREAS, the members of the Board of Supervisors (the “Board”) are sworn to uphold

the California Constitution and the laws of California.

WHEREAS, after an extensive investigation and legal assessment, the Board has

determined that the retroactive compensation awarded by Resolution No. 01-410 to Orange

County peace officers was unconstitutional at the time of its adoption and remains

unconstitutional today.

WHEREAS, the investigation conducted on behalf of the Board has ascertained that the

County of Orange has incurred a large additional liability that The Segal Company, actuarial

consultants retained by the Orange County Employment Retirement System (“OCERS”),

estimated as totaling some $187 million as of September 2007, as a result of the retroactive

compensation awarded by Resolution No. 0 1-410.

NOW, THEREFORE, BE IT RESOLVED that this Board hereby authorizes Kirkland &

Ellis LLP, as outside counsel to the County, to seek to obtain a declaration of unconstitutionality

and an injunction against OCERS prohibiting it from paying out any benefit increases arising

from Board Resolution 01-410 and based on years of service rendered before June 28, 2002, the

effective date of that Resolution.

BE IT FURTHER RESOLVED, to ensure that the rights and interests of the affected

active-duty and retired peace officers are protected to the greatest extent possible, the Board

hereby directs:

1. That the contemplated litigation be brought under an initial complaint that seeks

only declaratory relief and an injunction, solely against OCERS as a single named

defendant;

Resolution No. 08-005, Item No. 37
Authorizing Litigation Seeking To Obtain A Declaration Against Paying Out Unconstitutional Benefits
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2. That counsel for the County not object to the participation in the contemplated

litigation of appropriate representatives of the affected active-duty and retired peace

officers, including the Association of Orange County Deputy Sheriffs (“AOCDS”);

3. That counsel for the County recommend to the Court that the Court appoint a

special master to provide added protection against the occurrence of computational

or other errors in any re-computation, resulting from the contemplated litigation, of

benefits to be prospectively paid by OCERS to those active-duty and retired peace

officers affected by the litigation contemplated by this Resolution; and

4. That counsel for the County in the contemplated litigation not seek the repayment

or any other recovery of monies paid out by OCERS to retired peace officers and

received by those peace officers prior to an initial judicial declaration of the

constitutional invalidity of the challenged portions of Board Resolution 01-410.
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The foregoing was passed and adopted by the following vote of the Orange County Board of
Supervisors, on January 29, 2008, to wit:

Supervisors: JOHN M. W. MOORLACH, CHRIS NORBY, JANET NGUYEN
BILL CAMPBELL, PATRICIA BATES

Supervisor(s):
Supervisor(s):
Supervisor(s):

CH IRMAN

STATE OF CALIFORNIA )

COUNTY OF ORANGE
)
)

I, DARLENE J. BLOOM, Clerk of the Board of Orange County, California, hereby
certify that a copy of this document has been delivered to the Chairman of the Board and that
the above and foregoing Resolution was duly and regularly adopted by the Orange County
Board of Supervisors.

IN WITNESS WHEREOF, I have hereto set my hand and seal.

Resolution No: 08-005

Agenda Date:

Item No:

01 292008

37

I certi’ that the foregoing is a true and correct copy of the Resolution
adopted by the Board of Supervisors, Orange County, State of California

•
. J. BLOI Cler ?fthe .ard of Supervisors

By:
D.uty

AYES:

NOES:
EXCUSED:
ABSTAINED:

/ /

Clerk of the Board
County of Orange, of California
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